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risk to the holder, as in the case of employee 
stock options, the newly acquired securities 
shall be deemed to have been acquired at the 
time the options or warrants are exercised, so 
long as the full purchase price or other 
consideration for the newly acquired 
securities has been paid or given by the 
person acquiring the securities from the 
issuer or from an affiliate of the issuer at the 
time of exercise. 

(e) Limitation on amount of securities 
sold. Except as hereinafter provided, the 
amount of securities sold for the 
account of an affiliate of the issuer in 
reliance upon this section shall be 
determined as follows: 

(1) If any securities are sold for the 
account of an affiliate of the issuer, 
regardless of whether those securities 
are restricted, the amount of securities 
sold, together with all sales of securities 
of the same class sold for the account of 
such person within the preceding three 
months, shall not exceed the greatest of: 
* * * * * 

(2) If the securities sold are debt 
securities, then the amount of debt 
securities sold for the account of an 
affiliate of the issuer, regardless of 
whether those securities are restricted, 
shall not exceed the greater of the 
limitation set forth in paragraph (e)(1) of 
this section or, together with all sales of 
securities of the same tranche (or class 
when the securities are non- 
participatory preferred stock) sold for 
the account of such person within the 
preceding three months, ten percent of 
the principal amount of the tranche (or 
class when the securities are non- 
participatory preferred stock) 
attributable to the securities sold. 

(3) Determination of amount. For the 
purpose of determining the amount of 
securities specified in paragraph (e)(1) 
of this section and, as applicable, 
paragraph (e)(2) of this section, the 
following provisions shall apply: 

(i) Where both convertible securities 
and securities of the class into which 
they are convertible are sold, the 
amount of convertible securities sold 
shall be deemed to be the amount of 
securities of the class into which they 
are convertible for the purpose of 
determining the aggregate amount of 
securities of both classes sold; 

(ii) The amount of securities sold for 
the account of a pledgee of those 
securities, or for the account of a 
purchaser of the pledged securities, 
during any period of three months 
within six months (or within one year 
if the issuer of the securities is not, or 
has not been for a period of at least 90 
days immediately before the sale, 
subject to the reporting requirements of 
section 13 or 15(d) of the Exchange Act) 
after a default in the obligation secured 

by the pledge, and the amount of 
securities sold during the same three- 
month period for the account of the 
pledgor shall not exceed, in the 
aggregate, the amount specified in 
paragraph (e)(1) or (2) of this section, 
whichever is applicable; 

Note to § 230.144(e)(3)(ii). Sales by a 
pledgee of securities pledged by a borrower 
will not be aggregated under paragraph 
(e)(3)(ii) with sales of the securities of the 
same issuer by other pledgees of such 
borrower in the absence of concerted action 
by such pledgees. 

(iii) The amount of securities sold for 
the account of a donee of those 
securities during any three-month 
period within six months (or within one 
year if the issuer of the securities is not, 
or has not been for a period of at least 
90 days immediately before the sale, 
subject to the reporting requirements of 
section 13 or 15(d) of the Exchange Act) 
after the donation, and the amount of 
securities sold during the same three- 
month period for the account of the 
donor, shall not exceed, in the 
aggregate, the amount specified in 
paragraph (e)(1) or (2) of this section, 
whichever is applicable; 

(iv) Where securities were acquired by 
a trust from the settlor of the trust, the 
amount of such securities sold for the 
account of the trust during any three- 
month period within six months (or 
within one year if the issuer of the 
securities is not, or has not been for a 
period of at least 90 days immediately 
before the sale, subject to the reporting 
requirements of section 13 or 15(d) of 
the Exchange Act) after the acquisition 
of the securities by the trust, and the 
amount of securities sold during the 
same three-month period for the 
account of the settlor, shall not exceed, 
in the aggregate, the amount specified in 
paragraph (e)(1) or (2) of this section, 
whichever is applicable; 

(v) The amount of securities sold for 
the account of the estate of a deceased 
person, or for the account of a 
beneficiary of such estate, during any 
three-month period and the amount of 
securities sold during the same three- 
month period for the account of the 
deceased person prior to his death shall 
not exceed, in the aggregate, the amount 
specified in paragraph (e)(1) or (2) of 
this section, whichever is applicable: 
Provided, that no limitation on amount 
shall apply if the estate or beneficiary of 
the estate is not an affiliate of the issuer; 

(vi) When two or more affiliates or 
other persons agree to act in concert for 
the purpose of selling securities of an 
issuer, all securities of the same class 
sold for the account of all such persons 
during any three-month period shall be 
aggregated for the purpose of 

determining the limitation on the 
amount of securities sold; 

(vii) The following sales of securities 
need not be included in determining the 
amount of securities to be sold in 
reliance upon this section: 

(A) Securities sold pursuant to an 
effective registration statement under 
the Act; 

(B) Securities sold pursuant to an 
exemption provided by Regulation A 
(§ 230.251 through § 230.263) under the 
Act; 

(C) Securities sold in a transaction 
exempt pursuant to section 4 of the Act 
(15 U.S.C. 77d) and not involving any 
public offering; and 

(D) Securities sold offshore pursuant 
to Regulation S (§ 230.901 through 
§ 230.905, and Preliminary Notes) under 
the Act. 

(f) Manner of sale. (1) The securities 
shall be sold in one of the following 
manners: 

(i) Brokers’ transactions within the 
meaning of section 4(4) of the Act; 

(ii) Transactions directly with a 
market maker, as that term is defined in 
section 3(a)(38) of the Exchange Act; or 

(iii) Riskless principal transactions 
where: 

(A) The offsetting trades must be 
executed at the same price (exclusive of 
an explicitly disclosed markup or 
markdown, commission equivalent, or 
other fee); 

(B) The transaction is permitted to be 
reported as riskless under the rules of a 
self-regulatory organization; and 

(C) The requirements of paragraphs 
(g)(2)(applicable to any markup or 
markdown, commission equivalent, or 
other fee), (g)(3), and (g)(4) of this 
section are met. 

Note to § 230.144(f)(1): For purposes of this 
paragraph, a riskless principal transaction 
means a principal transaction where, after 
having received from a customer an order to 
buy, a broker or dealer purchases the security 
as principal in the market to satisfy the order 
to buy or, after having received from a 
customer an order to sell, sells the security 
as principal to the market to satisfy the order 
to sell. 

(2) The person selling the securities 
shall not: 

(i) Solicit or arrange for the 
solicitation of orders to buy the 
securities in anticipation of or in 
connection with such transaction, or 

(ii) Make any payment in connection 
with the offer or sale of the securities to 
any person other than the broker or 
dealer who executes the order to sell the 
securities. 

(3) Paragraph (f) of this section shall 
not apply to: 

(i) Securities sold for the account of 
the estate of a deceased person or for the 
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account of a beneficiary of such estate 
provided the estate or estate beneficiary 
is not an affiliate of the issuer; or 

(ii) Debt securities. 
(g) * * * 
(1) Does no more than execute the 

order or orders to sell the securities as 
agent for the person for whose account 
the securities are sold; 

(2) Receives no more than the usual 
and customary broker’s commission; 

(3) Neither solicits nor arranges for 
the solicitation of customers’ orders to 
buy the securities in anticipation of or 
in connection with the transaction; 
Provided, that the foregoing shall not 
preclude: 

(i) Inquiries by the broker of other 
brokers or dealers who have indicated 
an interest in the securities within the 
preceding 60 days; 

(ii) Inquiries by the broker of his 
customers who have indicated an 
unsolicited bona fide interest in the 
securities within the preceding 10 
business days; 

(iii) The publication by the broker of 
bid and ask quotations for the security 
in an inter-dealer quotation system 
provided that such quotations are 
incident to the maintenance of a bona 
fide inter-dealer market for the security 
for the broker’s own account and that 
the broker has published bona fide bid 
and ask quotations for the security in an 
inter-dealer quotation system on each of 
at least twelve days within the 
preceding thirty calendar days with no 
more than four business days in 
succession without such two-way 
quotations; or 

(iv) The publication by the broker of 
bid and ask quotations for the security 
in an alternative trading system, as 
defined in § 242.300 of this chapter, 
provided that the broker has published 
bona fide bid and ask quotations for the 
security in the alternative trading 
system on each of the last twelve 
business days; and 

Note to § 230.144(g)(3)(ii). The broker 
should obtain and retain in his files written 
evidence of indications of bona fide 
unsolicited interest by his customers in the 
securities at the time such indications are 
received. 

* * * * * 
(h) Notice of proposed sale. (1) If the 

amount of securities to be sold in 
reliance upon this rule during any 
period of three months exceeds 5,000 
shares or other units or has an aggregate 
sale price in excess of $50,000, three 
copies of a notice on Form 144 
(§ 239.144 of this chapter) shall be filed 
with the Commission. If such securities 
are admitted to trading on any national 
securities exchange, one copy of such 

notice also shall be transmitted to the 
principal exchange on which such 
securities are admitted. 

(2) The Form 144 shall be signed by 
the person for whose account the 
securities are to be sold and shall be 
transmitted for filing concurrently with 
either the placing with a broker of an 
order to execute a sale of securities in 
reliance upon this rule or the execution 
directly with a market maker of such a 
sale. Neither the filing of such notice 
nor the failure of the Commission to 
comment on such notice shall be 
deemed to preclude the Commission 
from taking any action that it deems 
necessary or appropriate with respect to 
the sale of the securities referred to in 
such notice. The person filing the notice 
required by this paragraph shall have a 
bona fide intention to sell the securities 
referred to in the notice within a 
reasonable time after the filing of such 
notice. 

(i) Unavailability to securities of 
issuers with no or nominal operations 
and no or nominal non-cash assets. (1) 
This section is not available for the 
resale of securities initially issued by an 
issuer defined below: 

(i) An issuer, other than a business 
combination related shell company, as 
defined in § 230.405, or an asset-backed 
issuer, as defined in Item 1101(b) of 
Regulation AB (§ 229.1101(b) of this 
chapter), that has: 

(A) No or nominal operations; and 
(B) Either: 
(1) No or nominal assets; 
(2) Assets consisting solely of cash 

and cash equivalents; or 
(3) Assets consisting of any amount of 

cash and cash equivalents and nominal 
other assets; or 

(ii) An issuer that has been at any 
time previously an issuer described in 
paragraph (i)(1)(i). 

(2) Notwithstanding paragraph (i)(1), 
if the issuer of the securities previously 
had been an issuer described in 
paragraph (i)(1)(i) but has ceased to be 
an issuer described in paragraph 
(i)(1)(i); is subject to the reporting 
requirements of section 13 or 15(d) of 
the Exchange Act; has filed all reports 
and other materials required to be filed 
by section 13 or 15(d) of the Exchange 
Act, as applicable, during the preceding 
12 months (or for such shorter period 
that the issuer was required to file such 
reports and materials), other than Form 
8-K reports (§ 249.308 of this chapter); 
and has filed current ‘‘Form 10 
information’’ with the Commission 
reflecting its status as an entity that is 
no longer an issuer described in 
paragraph (i)(1)(i), then those securities 
may be sold subject to the requirements 
of this section after one year has elapsed 

from the date that the issuer filed ‘‘Form 
10 information’’ with the Commission. 

(3) The term ‘‘Form 10 information’’ 
means the information that is required 
by Form 10 or Form 20-F (§ 249.210 or 
§ 249.220f of this chapter), as applicable 
to the issuer of the securities, to register 
under the Exchange Act each class of 
securities being sold under this rule. 
The issuer may provide the Form 10 
information in any filing of the issuer 
with the Commission. The Form 10 
information is deemed filed when the 
initial filing is made with the 
Commission. 
� 3. Amend § 230.145 by revising 
paragraphs (c), (d) and (e) and removing 
the authority citation following 
§ 230.145 to read as follows: 

§ 230.145 Reclassification of securities, 
mergers, consolidations and acquisitions of 
assets. 

* * * * * 
(c) Persons and parties deemed to be 

underwriters. For purposes of this 
section, if any party to a transaction 
specified in paragraph (a) of this section 
is a shell company, other than a 
business combination related shell 
company, as those terms are defined in 
§ 230.405, any party to that transaction, 
other than the issuer, or any person who 
is an affiliate of such party at the time 
such transaction is submitted for vote or 
consent, who publicly offers or sells 
securities of the issuer acquired in 
connection with any such transaction, 
shall be deemed to be engaged in a 
distribution and therefore to be an 
underwriter thereof within the meaning 
of Section 2(a)(11) of the Act. 

(d) Resale provisions for persons and 
parties deemed underwriters. 
Notwithstanding the provisions of 
paragraph (c), a person or party 
specified in that paragraph shall not be 
deemed to be engaged in a distribution 
and therefore not to be an underwriter 
of securities acquired in a transaction 
specified in paragraph (a) that was 
registered under the Act if: 

(1) The issuer has met the 
requirements applicable to an issuer of 
securities in paragraph (i)(2) of 
§ 230.144; and 

(2) One of the following three 
conditions is met: 

(i) Such securities are sold by such 
person or party in accordance with the 
provisions of paragraphs (c), (e), (f), and 
(g) of § 230.144 and at least 90 days have 
elapsed since the date the securities 
were acquired from the issuer in such 
transaction; or 

(ii) Such person or party is not, and 
has not been for at least three months, 
an affiliate of the issuer, and at least six 
months, as determined in accordance 
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with paragraph (d) of § 230.144, have 
elapsed since the date the securities 
were acquired from the issuer in such 
transaction, and the issuer meets the 
requirements of paragraph (c) of 
§ 230.144; or 

(iii) Such person or party is not, and 
has not been for at least three months, 
an affiliate of the issuer, and at least one 
year, as determined in accordance with 
paragraph (d) of § 230.144, has elapsed 
since the date the securities were 
acquired from the issuer in such 
transaction. 

Note to § 230.145(c) and (d): Paragraph (d) 
is not available with respect to any 
transaction or series of transactions that, 
although in technical compliance with the 
rule, is part of a plan or scheme to evade the 
registration requirements of the Act. 

(e) Definitions. (1) The term affiliate 
as used in paragraphs (c) and (d) of this 
section shall have the same meaning as 
the definition of that term in § 230.144. 

(2) The term party as used in 
paragraphs (c) and (d) of this section 
shall mean the corporations, business 
entities, or other persons, other than the 
issuer, whose assets or capital structure 
are affected by the transactions specified 
in paragraph (a) of this section. 

(3) The term person as used in 
paragraphs (c) and (d) of this section, 
when used in reference to a person for 
whose account securities are to be sold, 
shall have the same meaning as the 
definition of that term in paragraph 
(a)(2) of § 230.144. 

� 4. Amend § 230.190 by: 
� a. Revising paragraphs (a)(2) and 
(a)(3); and 
� b. Adding paragraph (a)(4). 

The revisions and addition read as 
follows: 

§ 230.190 Registration of underlying 
securities in asset-backed securities 
transactions. 

(a) * * * 
(1) * * * 
(2) Neither the issuer of the 

underlying securities nor any of its 
affiliates is an affiliate of the sponsor, 
depositor, issuing entity or underwriter 
of the asset-backed securities 
transaction; 

(3) If the underlying securities are 
restricted securities, as defined in 
§ 230.144(a)(3), § 230.144 must be 
available for the sale of the securities, 
provided however, that notwithstanding 
any other provision of § 230.144, 
§ 230.144 shall only be so available if at 
least two years have elapsed since the 
later of the date the securities were 

acquired from the issuer of the 
underlying securities or from an affiliate 
of the issuer of the underlying 
securities; and 

(4) The depositor would be free to 
publicly resell the underlying securities 
without registration under the Act. For 
example, the offering of the asset-backed 
security does not constitute part of a 
distribution of the underlying securities. 
An offering of asset-backed securities 
with an asset pool containing 
underlying securities that at the time of 
the purchase for the asset pool are part 
of a subscription or unsold allotment 
would be a distribution of the 
underlying securities. For purposes of 
this section, in an offering of asset- 
backed securities involving a sponsor, 
depositor or underwriter that was an 
underwriter or an affiliate of an 
underwriter in a registered offering of 
the underlying securities, the 
distribution of the asset-backed 
securities will not constitute part of a 
distribution of the underlying securities 
if the underlying securities were 
purchased at arm’s length in the 
secondary market at least three months 
after the last sale of any unsold 
allotment or subscription by the 
affiliated underwriter that participated 
in the registered offering of the 
underlying securities. 
* * * * * 

§ 230.701 [Amended] 

� 5. Amend 230.701, paragraph (g)(3), 
by revising the phrase ‘‘without 
compliance with paragraphs (c), (d), (e), 
and (h) of § 230.144’’ to read ‘‘without 
compliance with paragraphs (c) and (d) 
of § 230.144’’. 
� 6. Amend § 230.903 by revising 
paragraph (b)(3)(iii)(A), the introductory 
text of paragraph (b)(3)(iii)(B) and 
paragraph (b)(3)(iv) to read as follows: 

§ 230.903 Offers or sales of securities by 
the issuer, a distributor, any of their 
respective affiliates, or any person acting 
on behalf of any of the foregoing; 
conditions relating to specific securities. 

* * * * * 
(b) * * * 
(3) * * * 
(iii) * * * 
(A) The offer or sale, if made prior to 

the expiration of a one-year distribution 
compliance period (or six-month 
distribution compliance period if the 
issuer is a reporting issuer), is not made 
to a U.S. person or for the account or 
benefit of a U.S. person (other than a 
distributor); and 

(B) The offer or sale, if made prior to 
the expiration of a one-year distribution 
compliance period (or six-month 
distribution compliance period if the 
issuer is a reporting issuer), is made 
pursuant to the following conditions: 
* * * * * 

(iv) Each distributor selling securities 
to a distributor, a dealer (as defined in 
section 2(a)(12) of the Act (15 U.S.C. 
77b(a)(12)), or a person receiving a 
selling concession, fee or other 
remuneration, prior to the expiration of 
a 40-day distribution compliance period 
in the case of debt securities, or a one- 
year distribution compliance period (or 
six-month distribution compliance 
period if the issuer is a reporting issuer) 
in the case of equity securities, sends a 
confirmation or other notice to the 
purchaser stating that the purchaser is 
subject to the same restrictions on offers 
and sales that apply to a distributor. 

PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

� 7. The authority citation for part 239 
continues to read in part as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 
77z–2, 77z–3, 77sss, 78c, 78l, 78m, 78n, 
78o(d), 78u–5, 78w(a), 78ll, 78mm, 80a–2(a), 
80a–3, 80a–8, 80a–9, 80a–10, 80a–13, 80a– 
24, 80a–26, 80a–29, 80a–30, and 80a–37, 
unless otherwise noted. 

* * * * * 

� 8. Amend § 239.144 by revising 
paragraph (b) to read as follows: 

§ 239.144 Form 144, for notice of proposed 
sale of securities pursuant to § 230.144 of 
this chapter. 

* * * * * 
(b) This form need not be filed if the 

amount of securities to be sold during 
any period of three months does not 
exceed 5,000 shares or other units and 
the aggregate sale price does not exceed 
$50,000. 
* * * * * 
� 9. Form 144 (referenced in § 239.144) 
is revised as set forth in the Appendix. 

By the Commission. 
Dated: December 6, 2007. 

Nancy M. Morris, 
Secretary. 

Note: The following Appendix to the 
Preamble will not appear in the Code of 
Federal Regulations. 

Appendix 

BILLING CODE 8011–01–P 
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